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Brlef facts of the case: -

The ollicers of Customs, Air Intelligence Unit (AIU), Sardar Vallabhbhai Patel
Intemationa-l Airport (SVPIA), Ahmedabad had received a specific intelligence that
the passenger namely Ms. Ratna Kanayalal Virwani aged 58 years (DOB
18.10.1963), bearing Indian passport No. 55742821, carrying huge quantity of
foreign currency concealed in her baggage and in her body (in her rectum) would be
scheduled to fly from Ahmedabad to Sharjah per flight no. G9 484 of Air Arabia on
24.12.2027 having seat no. 238 and her e ticket no. is 514239519881701 from
?erminal -2, SVPIA Ahmedabad. From her passport no. 35742821 it is revealed that
she is Ratna Kanayalal Virwani with DOB 18.10.1963 and with address shown as
Jai Bhawani Tower, Flat No. 7O2, Ulhasnagar 2, Thane, PIN-421002, Maharashtra.

2. And, whereas, acting on ttre aforesaid intelligence, the officers of Customs,
Air Intelligence Unit (AIU), Sardar Vallabhbhai Patel International Airport (SVPIA),

Ahmedabad intercepted the passenger under Panchnama proceedings dated
25.12.2021 in presence of two independent Panch witnesses. The passenger was
intercepted by olEcers sitting at waiting area of departure at terminal 2 of Sardar
Vallabhbhai Patel International (SVPI) Airport, Ahmedabad. Officers introduced
themselves to the passenger and politely asked for her identity. In presence
panchas, the passenger identitred herself and on being asked, showed her passport
to oflicers. On being asked by offrcers whether she was carrying any restricted or
prohibited or contravened goods under Customs Act, 1962 for which the passenger

denied. On scrutiny of the passport, oflicers found that she was frequent flyer. After
that, in presence of panchas, ollicers request the passenger to come along with
them at their Customs, Air Intelligence Unit situated at Arrival Hall, Ground Floor
of Terminal-2 of this Airport and a-lso communicated her that lady ollicer wanted to
her personal search and her baggage. For the same, the passenger agreed and we
all proceed towards ollice of Customs, Air Intelligence Unit, SVPI Airport,
Ahmedabad. In between, near to Security Area of Departure Terminal, another
person come forward and join us and ollicers introduce him an Intelligence Ofiicer,
Directorate of Revenue Intelligence, Ahmedabad and officers communicated that the
passenger required to be searched in view of intelligence input received from
Directorate of Revenue Intelligence, Ahmedabad only and t}le passenger may carry
foreign currency without any declaration / authorized receipt which was required to
be recovered from her after her personal search and search of baggage. On reaching
Customs, Air Intelligence Oflice (AIU ollice), SVPI Airport, Ahmedabad, another
Senior Intelligence Offrcer, DRI, Ahmedabad introduced himself and joined us in
further proceedings. Customs OIIicer also inform that checked in baggage of the
passenger have been called for from Airline staff. After some time, ba ggage

pertaining to the passenger have been handed over by Airlines stall at AIU Offrce
and the passenger identified her baggage and shown satisfaction over that. In
presence of the panchas, Customs ollicers again ask the said passenger if she was
having anything to declare before Customs, in reply to which she again denied. The
passenger was asked by olficers whether she wished to be searched before a
Gazetted offrcer or Magistrate for which she agreed to being searched by a Gazetted
oflicer. Before conducting the search, the AIU officers offer their personal search to
which she denied and said that it is not necessary and she had full faith in the
oflicers. For the further investigation, the passenger was asked to pass through the
Door Frame Metal Detector placed in the hall in front of Belt No.4 neEr green
channel in the arrival hall of Terminal-2, SVPI Airport and her checked in and hand
bag were scanned through the X-Ray Baggage Inspection machine. After that oflicer
conducted the thorough search of checked in bag (Red coloured suitcase) of Ms.
Ratna Kanaya-lal Virwani and on scanning the same at scanner installed opposite
Belt 5, it was suspected that foreign currency was hidden inside covering of bottom
layer of her red-coloured suitcase. On tearing it off in presence of palchas, it was
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found that foreign currency U.S. Dollar in the denomination of 10O was kept hidden
inside there packed in small five cloth pouches of yellow colour. On counting the
sarne, it was found that 315 nos. of USD of denomination of 100 was kept inside
the same and it was found that total USD 315OO were hidden inside the said red
coloured suitcase. On further search of hand bag of Ms. Ratna Kanayalal Virwani, it
was found tllat total 15 nos. of USD in the denomination of 100 was there and it
was found that total USD 15OO was there inside the hand bag. Also, during
personal search of Ms. Ratna Kanayalal Virwani, on being asked, she also admitted
that she had hidden two black coloured polythene packed rolls inside her rectum.
Accordingly, she was taken inside washroom by lady ollicer in Arrival HaIl where
she passed the stool and during that course, two black coloured polythene packed
rolls were discharged by her. On verification of the same, it was found ttrat these
two rolls contained foreign currency packed inside in rolled manner. Ms. Ratna
Kanayalal Virwani admitted that she had intentionally hidden tJle same from
ofiicers. After having cleaned these plastic packed rolls, on opening these two rolls
by Ms. Ratna Karrayalal Virwani in presence of panchas, it was found that total 70
USD in denomination of 100 (one roII of 35 nos. of USD in denomination of 100 and
second roll of 35 nos. ofUSD in denomination of 100) were hidden by her.

3. Detailed inventory of foreign currencies in denomination was made by
ofiicers in presence of panchas and the passenger, which is as under:

4. The Custom officers, in presence of Panchas asked the passenger whether
she had any receipt of purchase of foreign currency to which she said she did not
have any receipt of purchase of foreign currency. Further, in presence of the
panchas, the AIU oflicers found that the passenger was carrying huge amount of
foreign currency notes without having documentar5r evidence regarding purchase of
the foreign. currency notes. The said currency was tJ:en packed in white colour
transparent plastic box. Ttre said plastic box was sealed with the lac seal in
presence of the independent panchas as well as in presence of Ms. Ratna Kanayalal
Virwani. A Packing slip was duly pasted on the above said plastic box in such a
manner that the same cannot be removed without tampering the seal. The panchas,
and the passenger were satisfied with the sealing of the said Plastic Box containing
the said Foreign Currency belonging to her. Customs officers further informed the
panchas and the passenger that the suitcases, bags, hand bags in which the said
passenger had carried the said foreign currency was also required to be seized
under Customs Act, 1962. Therefore, tl:e red coloured trolley bag was a.lso seized by
ollicers during proceedings.

Denomination of Foreign. Currency seized from Ms. Ratna Kanayalal Virwani under
Panchnama dtd. 24 &,25.12.2021 while departing from India to Sharjah via Flight No.G9
484 from Ahmedabad to Sharjah holding Indian P.P. No. 55742821
sl.
No.

Foreign
Currency

Foreign
Curren

cy
Notes

(Denom
ination)

Numb
er of
Notes

Exchange Rate of one
unit of foreign

currency equivalent to
Indian Rupees as per
Noti.No.96l2021-Cus
(N.T.) d1d.02.12.2021
(taken as per exported

goods)

VaIue
equivalent to

Indian
Currency

(taken as per
exported

goods)

Recovered
from

1 100 70 74.20 5,19,400 Body Search
) USD 100 24,44,600 Checked in

ald Hand
Bags

Grand Total 29,68,OOO
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5. During the Panchnama proceedings the passenger, Ms. Ratna Kanayalal
Virwani a-lso produced the travelling documents like photocopy of Passport no.
55742A2L (DOB 18. 10. 1963) issued on dated 30.07.2018, BOARDING PASS of flight
no. G9 484 of Air Arabia seat no. 238 from Ahmedabad to Sharjah and copy of PAN

card No APXPV5382A.

7. A statement d,ared 25.12.2021 of Ms. Ratna Kanayala] Virwani was recorded
under Section 108 of the Customs Act,7962 after issuing surnmons to him, wherein
she admitted that she had deliberately not declared before the Customs authority of
having any dutiable/restricted/prohibited items in her possession; that she had
hidden Foreign Currency by way of concealment in her bottom layer of trolley bag
and in her rectum. Before recording her statement, she had been explained the
provisions of Sec. 108 of the Customs Act 1962, according to which she had to give

true and correct statement. In case her statement was found to be untrue or
misleading, action under the provisions of the Indian Penal Code can be initiated
against her and her statement can be used against her or against any other person.
After having understood the said provisions, she gave his true and correct
statement. On being asked she stated that:

F Her name age and residential address given by her is correct. She was staying
at the said address since her birth. She has three sons and her husband has
expired on 2003. Her elder son takes care of her family. She could read and
write English, Gujarati and Hindi languages.

) On 24th December 2O21, orre of her son bought ticket from Ahmedabad to
Sharjah for journey date 24ts, December 2O2l by Air Arabia airlines and
retum ticket from Sharjah to Ahmedabad on 2"a Januar5r 2022 fron E ticket
booked. Her son paid for the tickets so she was well aware of that.

) She had not purchased that currency. That was given to her by her elder son.
) She was going to stay for 5-6 days at UAE to purchase goods from Dubai.
F She had to purchase some makeup items like cream, lotion, dress material

etc. and after that she had to sale the same in Indian Market.
! She had carried Foreign Currency like that first time for smuggling out of

India.
! She stated that she didn't have anything other to state. She stated that her

above statement had been recorded on the office computer of Customs AIU,
SVPIA Ahmedabad and was as per her say and was true and correct. She
further stated that her above statement was voluntary and had not been
given under any threat, duress or coercion. In token of her above statement
being true and correct, she put her dated signature below.

8. R.ELEVANT LBGAL PROVISIONS:

A. THECUSTOMACT. 1962:
SECTION 2l22lt " gooda" lncludes
(af vessels, aircrafts and vehicles; (b) stores; (c) baggage; (d) currency and negotiable
instruments; and (e) any other kind of movable property;
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6. Whereas, the above said foreign curency equivalent to Indian Rs.
29,68,000 /- (Rupees Twenty Nine Lakhs Sixty Eight T?rousands only) found in
possession of Ms. Ratna Kanayalal Virwani was placed under seizure under the
provision of Section 110 of the Customs Act, 1962 vide Seizure memo Order dated
25.12.2021 by the officers of Customs under the reasonable belief that the said
Foreigrr Currency was liable for confiscation under tJle Customs Act, 1962 and
FEMA Regulations, 20 16.
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SECTION 21331: "prohibited goods" means any goods the import or export of
which is subject to any prohibition under this Act or any other law for the time
being in force but does not include any such goods in respect of which the
conditions subject to which tJre goods are permitted to be imported or exported have
been complied with;

Sectlon llH faf: "illegal export' means the export of ang goods in contravention of
the proubions of this Act or ang other lau for the time being in force;

SBCTION ll3: Confiscation of goods attempted to be improperlg exported, etc. - The

follouing expori goods slnll be liable to confiscation:-
(d) ang goods attempted to be exported or brought u.tithin tlrc limits of ang

customs area for the purpose of being exported, contrary to ang prohibition
imposed bg or und.er this Act or ang other lau for the time beirLg in force;

SECTION LLSz Confiscation of packages and tLteir contents -
(b) Wh.ere ang goods are brought in a packoge uithin the limits of a atstoms area

for tte purpose of exportation and are liable to confiscation, the packoge and.

ang other goods antained therein shall also be liable to confiscation.

B. THEFOREIGN EXCHANGEMANAGEMENTACT. 1999:

SECTION 2. Defialtions - In this Act, unless th.e context otherwise reqtires,-
(m) "Foreign currency" means anA cufiency other than Indian culTency;

C. Notlllcatlon No. FEMA 6 lRl/RB-2OlS dated 291L2l2Ol5 {Forelqn
ement ort and im rt of curren Re tions 2015

REGITLIITION 3: Export and Imgort oJ Indlan c-uftencg and ctrreacg notes: -

(1) Saue as otterwise prouided in tlese regulations, alLU person resident in India,
L maA take outside India (other than to Nepal and Bhutan) currencA notes of

Gouemment of India q.nd Reserue Bank of India notes up to an amount not
exceedirLg Rs.250O0/- (Rupees Twentg Fiue Thousand Onlg) per person or such
amount and subject to such anditions os notified bg Reserue Bank of India from
time to time;

b. may take or send. outside India (other than to Nepal and Bfuttan) commemorqtiue
coins not exceeding tuo coins each.

Explanatlon: 'Commemoratiue Coin' includes coin issued by Gouernment of India
Mint to commemorate anA specific occasion or event and expressed in Indian airencA.
c. uLo hal gone out of India on a temporary uisit, may bing into India at the time of

his refitm from ang place outside India (other than from Nepal and Bhutan),
culTency notes of Gouernment of India and Reserue Bonk of India notes up to an
amount not exceeding Rs.25,000/ - per person or such amount and subject to such
conditiotts as notified bg Reserue Bank of India from time to time.
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SECIION 21391: "smuggling", in relation to any goods, means any act or omission
which will render such goods liable to confiscation under section 111 or section 113;

SECIION ll4: Penalty for attempt to export goods improperlg, etc. - Ang person
who, in relation to ang goods, does or omits to do any act uthich act or omission would
render such goods liable to confiscation under section 113, or abets the doing or
omission o.if such an act, slwll be liable, -

(, in the case of goods in respect of which ang prohibition is in force under this
Act or ang other laut for tLrc time being in force, to a penaltg not exceeding
three times tlrc ualue of the goods as declared bg the exporter or the ualue as
determined under this Act, uthicteuer is the greater;
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REGITL/\TIOI{ 5: Prohibitlon or e:qrort aad lmport of forelga currcncy:-
Dxcept as otherwise prouided in these regulations, no person shall, utitttout tle
general or special permission of the Reserue Banlg export or send out of India, or
import or bing into India, ang foreign antenc!.

REGITLATION 6, Import of forelgn exchange loto Indla:-
A person may -

a. send into India uithout limit foreign exchange in ang form other than qfirency
notes, bank notes and trauellers cheqtes;

b. bing into India from ang place outside India uithout limit foreign exchange (other
than unissued notes),

prouided that binging of foreign exchange into India under clause (b) stnll be subject
to the condition that such person makes, on arriual in India, a declaration to the
Custom authoities in Currencg Declaration Form (CDF) annexed to these Regulations;
provlded furtler tlrot tt sho,ll not be necessary to mllke such decl.aratlon
uherc the aggr?gate vatue oJ the for?lgn excttdttge in the form of cunency notes,
bank notes or traueller's cheques brought in bg such person at ang one time does not
exceed tlS$l0,0O0 (US Dollars ten thousands) or its eEtiualent and/or the aggregdte
aafue oJ fotzlgn c-urrency notes brought ln bg such person at ang one tlnte
does not exceed US$ 5,OOO (US Dollars fiiE thousands) or lts equlrralr.nt.

(2) Ang person mag take or send out of Indio, -

a. Cheques dranun on foreign annency dccount maintained in occordance uith
Foreign Exchange Management (Foreign C\tnenry Accounts bg a person
resident in India) Regulations, 2OOO;

b. foreign exchange obtained by him bg drautal from an o thorised person in
accordance uith tte prouisions of tte Act or tte rules or regulations or
directions mo.d.e or issued thereunder ;

c. c'ulTenc! in tte safes orf uessels or aircrafis which hns been brought into India
or uhich has been taken on board a uessel or aircrafi uith tte permission of
the Reserue Bank;

(3) Ang person mag take out of India" -
a. foreign exchange possessed bg him in acardance u.tith the Foreign ExcLnnge

Manogement [Possession and Retention of Foreign CYnency) Regulations,
2015;

b. unspenl foreign excLnnge broughl back bg him to India uhile returning from
trauel abroad and retained in accordance uith tle Foreign Exctunge
Management /Possession and Retention of Foreign CunencE) Regulations,
2015;

(3) Ang person resident outside India mag take out of India unspent foreign
exchange not exceeding the amount brought in bg him and declared in
accordance uith tlrc proui"so to clottse (b) of Regulation 6, on his aniual in India.

D. The BaqEase Rules. 2O16:
RIILE 7. Currency. - The import and export of a nrency under these rules shall be
governed in accordance uith the prouisiors of the Foreign Exchange Management
(Export and. Import of Cunencg) Regulations, 2OOO, and the notifications issued
th.erannder.
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RDGITLIITION 7z Export of forelgn exch(Inge dnd. dtrtencg tuotes:-
(1) An authoised person may send out of India foreign currency acquired in

normal course of business,
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DELIBERATE ACTION OF ATTEMPTED SMUGGLING OF FOREIGN CT]RRENCY:

10. In terms of Foreign Exchange Management (Export and import of currency)
Regulations, 2015 issued by Reserve Bank of India under Notification No. FEMA 6
(R)/RB-2015 dated 29 /12/2015, it appears that in terms of Regulation 3 "any
person resident in Indiq mag take outside India (other than to Nepal and Bhutan)
afirencV notes of Gouemment of India and Reserue Bank of India notes up to qn

amount not exceeding Rs.2SOOO/ - (Rupees TDenty Fiue Tlausand Onlg) per person or
such amount and subject to such conditions os notified by Reserue Bank of India from
time to time.'Further, in terms of Regulation 5 no person shall, without the general
or special permission of the Reserve Bank, export or send out of India, any foreigrr
currency. Similarly, Regulation 7 ibid. d.eals uith export of foreign exchange and
a rency rwtes. Regulation 7 inter alia states that oAng Eo"sor.r trtg take or send
out oJ Indla, - forctgn exchange obtalned bg htm bg draual Jron an
authorlsed. Ienson {n accordance utth tle proulslons oJ the Act ot t tc ntles or
regulatlons or dltectlons mqde or lssued thereunder, On the basis of Regulation
7 ibid, a person is entitled to take or send out foreign exchange drawn from an
Authorised Person in accordance with the provisions of the Act or the rules or
regu.lations or directions made or issued thereunder. Also on the basis of Regulation
3 ibid a person is entitled to take or send out currency notes of Government of India
arrd Reserve Bank of India notes up to arr amount not exceeding Rs.25,0OO/-.
Whereas, during the search in persons and of the baggage of Ms. Ratna Kanayalal
Virwani no documents whatsoever were found which could prove the legal purchase
of Foreign Currency from any authorized person in terms of Regulation 7 ibid.
Further, she was unable to produce aly document evidencing a legitimate
procurement of the said seized foreign currency. On the basis of the above it
emerges that Ms. Ratna Kanayalal Virwani carried the foreign currencies seized from
her vide Parrchnama 25-25.12.2021 and attempted to export the same illegally in
violation of tJ:e extant rules/regulations in force. Regulation 7 (3) and (4) would
come into force only when a proper declaration before t.I e Customs Officer had been
made. Therefore, it appears t.lat the foreign currency was acquired by Ms. Ratna
Kanayalal Virwani attempted to be exported in violation of Regulation 7(2) of Foreign
Exchange Management (Export and import of currency) Regulations, 2015.

11. In view of the discussions in forgoing paras it appears that the seized foreign
currency cannot be cleared as a part of personal baggage without proper legal and
licit documents. Therefore, the attempt to carry in his baggage the seized foreign
currencies in violation of the restrictions imposed under Poreign Exchange
Management (Export and import of currency) Regu.lations, 2O15, appears to fall
under the ambit of "prohibited goods" as defined under Section 2(33) of the Customs
Act, 1962. Further, in terms of Section l1H (a) of the Customs Act, 1962 t.Jle act
again amounts to "Illeeal export" of foreign currencies by Ms. Ratna Kanayalal
Virwani in as much as she failed to produce any licit/legal document in support of
purchase of foreign currency from an authorised person at the time of interception,
seizure ald during the course of investigation. She had admitted in her statement
recorded under Section 108 of the Customs Act, 1962 ttrat she had attempted to
export the seized foreign currencies. The seized foreigrr currencies collectively
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9. From the records and evidences discussed in the foregoing paras it appears
that in the instant case 40O notes of 1OO USD (Total 40,000 USD) equivalent to Rs.

29,68,0,00 /- were recovered and seized from Ms. Ratna Kanayala-l Virwani from her
bottom layer of trolley bag and from her rectum and sarne was carried with her with
intent to export it out of India without having any legal procurement documents of
the same. Ftrrther, Ms. Ratna Kanayalal Virwani was unable to produce any legal
documents showing procurement of seized foreign currency from any legal source
i.e. authorized person during search and seizure.
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equivalent to Rs. 29,68,O0O/- from them are, therefore, liable to confiscation under
section 1 13(d) of the Customs Act, 7962.

12. Now therefore, show cause notice bearing F. No: VIII/ 10-
S9/SVPIA/O&A /HQ/2O22-23 dated 16.06.2022 }:as been issued to Ms. Ratna
Kanayalal Virwani, as to why:

(i) 400 notes of 1O0 USD (Total 40,000 USD) equivalent to Indian Rs.
29,68,o,0()1- lRupees Tweaty Nlne Lakhs Sfirty Eight Thousaads oaly)
attempted to be exported out of India contrary to the prohibition imposed
in terms of Notifrcation No. FEMA - 6 (R)/RB-2015 dated 29/12/2015
(Foreign Exchange Management (Export and import of currency)
Regulations, 2015) read with Customs Act, 1962, which were seized vide
Panchnama d,ated 26-26 /O3 /2021 and Seizure Memo Order issued on
26/031202l should not be confiscated under section 113 (d) of the
Customs Act, 1962;

(ii) Penalty under Section I la (i) of the Customs Act, 1962 should not be
imposed upon her.

Defence Replv and Personal Hearinq3

13. Noticee has not submitted any defence reply to the Show Cause Notice.

L4. Noticee was given opportunity to appear for personal hearing on 13.O1.2023;
2O.O1.2O23 ar:d 07.O2.2O23. However, noticee or his authorised representative was
not appeared in personal hearing.

15. I have carefully gone through the facts of this case and found tJ:at the notice
has neither submitted reply to show cause notice nor appeared in personal hearing.
I therefore proceed to decide the instant case ex-parte on the basis of evidences and
documents available on record.

16. The sole issue for consideration is tJle proposal for confiscation of foreign
curency USD 40,000 equivalent to Rs. 29168'OOO/- (Rupees TWenty Nine Lakh
Sixty Eight Thousand OnIy) attempted to be exported out of India in contrary to the
provisions of Foreigrr Exchange Management (Export and Import of Currency)
Regulations, 2OOO and Rule 7 of the Baegage rules read witle Customs Act, 1962
placed under seizure vide panchnama drawn on 25.12.2021. The seizure was made
under Section 1 10 of Customs Act, 1962 on tlle reasonable belief that the said
foreign currency was liable for confiscation under the Customs Act, 1962 and
Foreign Exchange Management (Export and import of currency) Regulations, 2015.

L7. I frnd that the panchnama dated 25.72.2027 clearly draws out the fact that,
on the basis of specific intelligence that one passenger namely, Ms. Ratna Kanayalal
Virwali, is carrying Foreigrr Currency, and was travelling to Sharjah from
Ahmedabad Airport by Air Arabia Flight No. Gg 4a4 on 24.72.2021, the Air
Intelligence Unit (AIU) OIlicers of Customs, Sardar Vallabhbhai Patel International
Airport (SVPIA) reached at the pre-embarkation security check (PESC) with two
parrch witnesses under panchnama proceediogs dated,25.12.2O21. The passenger,
Ms. Ratna Kanayalal Virwani, was intercepted by the AIU oflicer in presence of
panchas when she was sitting in waiting area of departure hall of Termin d -2 of
SVPLA. The AIU ollicers asked the said passenger if he was having anything to
declare before Customs, in reply to which he denied. The checked-in luggage of the
passenger was examined. On scanning of Red Colour trolly suitcase, in bag x-ray
machine, some suspicious image noticed. On examination of said red trolly
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19. I find that the legal provision for taking foreign currency out of India is very
clear and does not leave any scope for any ambiguity. If the whole set of incidents
is examined, flrst it is seen that the passenger was international passenger in a
sense that he was to travel to Sharjah from Ahmedabad by Air Arabia flight No.G9
484. The passenger was intercepted by the Customs oflicials aJter he had cleared
immigration and Security check. Thus, the passenger was bound by the Ba qgage

Rules, 2016 framed under the Customs Act, 1962. There cannot be any denial for
the applicability of Baggage Rules, 2016 in respect of the passenger.

20, I find that RuIe 7 of tJre Baggage Rules, 2O16 is about currency and it lays
down tJ:at the irnport or export of currency is governed by the Foreign Exchange
Management (Export and Import of Currency) Regulations, 2Ol5 and notifications
issued there under. Thus, I find tJ:at there cannot be any denial in respect of the
fact tltat regulations and notifications framed under the said Foreign Exchange
Management (Export and Import of Currency) Regulations, 2015 were applicable to
tJre passenger as he was primarily bound to follow Baggage Rules, 2016.

2L. The Regulation 5 read with Regulation 7 of Foreign Exchange Management
(Export and Import of Currency) Regulations, 2015 in very clear terms "prohibits"
export and import of "an/ foreign currency without general or special permission of
the Reserve Bank of India. I find that the passenger has not come forward with any
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suitcase, it was found t1lat foreign currency i.e. USD in denomination of 100 was
found concealed inside the bottom of suitcase in O5 small pouches of yellow coiour.
On counting the same, it was noticed that, total 315 USD of 100 denomination was
concealed in red colour suitcase. On examination of hand bag of the passenger 15

USD of 100 Denomination was recovered. On furtl:er, interrogation, Ms. Ratna
Kanayalal Virwani, admitted that, she had hiding two black coloured polythene
packed rolls inside her rectum. She taken to ladies washroom by lady AIU officer,
where, she took out two rolls concealed in her body. On examination of said two
rolls, 70 USD of 100 denomination vr'as recovered. The said personal search arrd
exa:nination of baggages of the noticee, resulted into recovery of Dollar (US Dollar) -
1OO X 4OO (no. of notes) = 4OOOO USD. The value of the foreign currency in Indian
Rupee comes to Rs.29,68,000/- based on the exchange rate Notification No.

96 /2O2l-Customs (N.T.) d,ated, 02.72.2021. On being enquired the passenger was
unable to produce any document evidencing a legitimate procurement of the said
foreign currency. The said foreign Currency i.e.40000 USD, totally amounting
equivalent to Indian Rs.29,68,000/- was placed under seizure under the reasonable
belief tJlat the said foreign currency was liable for confiscation under the provisions
of Section 113(d) of the Customs Act, 1962 as they were attempted to be
smuggled/exported out of India in contravention of Notilication No. FEMA - 6
(R)/RB-2O15 dated, 29/12/2015 fForeign Exchange Management (Export and
import of currency) Regulations, 2015). Every procedure conducted during the
panchnama by tJ:e officers is well documented and is made in the presence of the
palchas/witnesses and tJre passenger. Therefore, it is conclusively established that
the passenger had neither voluntarily come forward to declare to the Customs
about possession of tJle said foreign currency nor had any document evidencing a
legitimate procurement of tJ:e said foreign currency. This act of the passenger
establishes his mens rea beyond doubt that he tried to smuggle the said foreign
currency out of India by illegal arrd malafide manner.

18. Ms. Ratna Kalayalal Virwani in his statement dated 25.12.2021 had inter-
alia stated that foreigrr. currency was given to him by her elder son, who also pay for
her tickets; she does not have any legal documents in respect of purchase of said
foreign currency; she was about of stay for 5-6 days in UAE and used the foreign
currency for purchase of goods i.e. cosmetic items from Dubai.

:-
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document issued by any authorized authority which can establish that the
passenger was granted special permission by ttre Reserve Bank of India to carry
foreign currencies he was carrying with them to take out of India. This in other
words means that the passenger was governed by general permission or in case of
non-applicability of general permission was absolutely prohibited to carry the
foreigrr currencies outside India. I find regulation 7 (2llbl ol Foreign Exchange
Management (Export and Import of Currency) Regulations, 20 15 is the general
permission which is applicable to the passenger in the facts ald circumstances of
the case before me. According to this general permission, any person can take out
of India foreign exchange obtained by him by drawl from an authorized person. In
the case before me, again, the passenger has failed to come forward or produce any
document which can establish that the foreign currencies found ald recovered from
him were &awn from a.rr authorized source. These acts of omission or commission
of offence on his part was clear violation of Rules 7 of Baggage Rules read with
regulations 5 and 7 of Foreign Exchange Management (Export and Import of
Currency) Regulations, 20 15.

22. I also find that there is a plethora of judgments in favour of release as well as
against release of goods on payment of duty, redemption fine and penalty, once it is
established that the goods in question comes under the ambit of 'prohibited goods"
as defined under Section 2(33) of Customs Act, L962 and the act of malafide
intention in relation to subject items fall within the meaning of "smuggling", as
defined under Section 2(39) of Customs Act, 7962. I find that it is a settled legal
position that ratio of one case law should not be blindly applied to another case
without examining the facts & circumstances of each case. The Hon'ble Supreme
Court in the case of CCE, Calcutta Vs. Alnoori tobacco products | 2OO4 (l70l ELT
135 (SC)l has stressed the need to discuss how the facts of decision relied upon first
factual situation of a given case and to exercise caution while applying the ration of
one case to another. This has been reiterated in judgment in the case of Escort ltd.
Vs. CCE, Delhi [2004 (173) ELT 113 (SC)l and in case of CC (Port), Chennai Vs
Toyota Kirloskar l2OO7 (213) ELT a (SC)1. In the instant case it has been established
beyond doubt tllat the foreigrr. currency was kept undeclared and concealed in his
red-coloured trolly suitcase, handbag and in her body i.e. rectum, falls within the
meaning of "prohibited goods" and the act of mala-fide intention in relation to
attempting to export foreign currency by concealing in red coloured trolly suitcase,
handbag and in her body i.e. rectum and not declared before the Customs, falls
within the meaning of "smuggling". Honble Supreme Court in case of Dropti Devi
&Anr reported in [(2012)6S.C. R. 3O7] has observed and taken a serious view of
smuggling activities. Ttre smugglers by flouting the regulations and restrictions by
their misdeeds directly allect the national economy and thereby endanger the
security of the country.

23. Further I find that in a recent case decided by the Hon'ble High Court of
Madras reported at 2O 16-TIOL 1664-HC-MAD-CUS in respect of Malabar Diamond
Gallery Pvt Ltd, the Court while holding gold jewellery as prohibited goods under
Section 2(33) of the Customs Act, 7962 had recorded that "restriction' also means
prohibition. In Para 89 of the order, it was recorded as under;

89. While considering a prager for prouisional release, penling
adjudication, uhether all the aboue can uhollg be ignored bg tle auttaities,
enjoined uith a dutg, to enforce the statutory prouisions, rules and
notifi.cations, in letter and spiit, in consonance u-rith the objects and intention
of the Legislafitre, imposing prohibitions/ restictions under the Atstoms Act,
1962 or und.er ang other law, for the time being in force, ute are of tle uieut
that all the authoities are bound. to follou.t the same, uthereuer, prohibition or
restiction is imposed, and uhen the utord, "restriction", also means
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prohibition, as held bg the Hon'ble Apex Court in Om Prakash Bhatia's ca,se

(cited supra).

In the case before me, as I find that the foreigrr currencies were illegally
procured and were attempted to be smuggled out in clear violation of Foreign
Exchange Management (Export and Import of Currency) Regulations, 2O15 which
required the passenger to obtain foreign currencies from authorized dealers only.
The condition contained il the regulation itself has thus been violated by the
passenger in the case before me which in turn makes the foreign currencies very
much prohibited. I o'n therefore the view tJ:at the foreign currencies seized is fiable
for absolute confi scation.

24. Furtlrer, I find that in the case of Samgnathan Muntgesan l2OO9 12471 BW
2l (Mad)1, the High Court upheld the absolute confrscation, ordered by the
adjudicating authority and thereby allowed the departmenta-l appeal. While
upholding absolute confiscation, it was observed by the Hon'ble High Court t as
under:

o....From tte aforesaid definitiory it can be stated that (a) if tlere is ang
prohibition of import or export of goods under the Act or ang other laut for the
time being in force, it utould be considered to be prohibited goods; and (b) thi.s

utould not include ang such goods in respect of uthich the conditions, subject to
which tle goods are imported. or exported, haue been complied uittt This u.tould
mean that if the conditions prescibed for import or export of goods are not
complied utith, it utould be considered to be prohibited goods. This utould also be
clear from Section 17 uthich empou.)ers the Central Gouemment to prohibit
either 'absolutely' or 'subject to such conditions' to be fulflled before or afier
clearance, a.s maA be specified in th.e notification, the import or export of the
goods of ang specified desciption. The notification can be issued for the

Wrposes specified in Sub-section (2). Hence, prohibition of importation or
exporTation could be subject to certain prescibed conditions to be fulflled before
or afier clearance of goods. If conditions are not fulfilled, it mag amount to
prohibited goods. ..."

In the case before me, the export of foreign currencies is conditional,
appllrng the ratio of the decisions cited above, I hold that non-compliance of such
conditions make foreign currencies prohibited for the purpose of export. I am
therefore of the view that the foreign currencies in the present case are liable for
confiscation.

25, From the facts discussed above, it is evident that the passenger has carried
foreign currency notes and attempted to export / smuggle the same out of India i.e.,
to Sharjah. The passenger had attempted to export / smuggle out the foreign
currency notes outside India without having legitimate documents from authorized
sources, as mandated in Regulations 5 & 7 of the FEM Regulations. Needless to
mention that Section 2(221 of $e Act defines 'goods'which also includes currencies
among other things. By attempting to export foreigrr currency without legitimate
documents, it is established that the passenger had a clear intention to export/
smuggle out the foreign. currency undetected in contravention to the Regulations 5
& 7 of the Foreign Exchange Management (Export and Import of Currency)
Regulations, 2015. I further find that his act of carrying the foreign currency notes
without legitirnate purchase documents amount to "illegal export", as per the
provisions of Section l lH(a) of the Act. Further, Section 2 (33) of the Act defrnes

lrohibited goods' means any goods for import or export of which is subject to any
prohibition under this Act or arry otier law for the timed being in force but does not
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include any such goods in respect of which the conditions subjects to which the
goods are permitted to be imported or exported have been complied with. These
acts of omission and commission in reiation to the subject currencies falls within
the ambit of 'smuggling' as defined under Section 2(39) of the Act. Thus, the foreign
currency recovered from the passenger is liable for confiscation.

26. Hon'ble Supreme Court in the case of Om Pro,kash Bhatia reported at 2003
(155) ELT 423 (SC) has held that if importation and exportation of goods are subject
to certain prescribed conditions, which are to be fuIfi'lled before or after clearance of
goods, goods would fa-ll within the ambit of lrohibited goods' if such conditions are
not fulflled. In the instant case, the foreign currencies were kept undeclared,
concealed and were being carried by the passenger, are to be treated as ngoods"

prohibited in nature.

27. In the present case, it is seen tl:at Ms. Ratna Kanayalal Virwanr
attempted to smuggle foreign currency USD 4OOOO equivalent to Indian
Rs.29,68,000/- by concealing in red Colour trolly suitcase, hand bag and in her
body i.e. rectum. Frrrther, she could not submit any documents to prove tllat the
impugned foreign currency notes carried by her is procured from legitimate
sources/ Leg.lly. Further, I find that the said foreign currency was handed over to
him by her elder son, for purchase of cosmetic items from Dubai and sell it into
India. Thus, I find that Shri Ms. Ratna Kanayalal Virwani has abetted the
commission of attempted improper export of tJre impugned foreign currencies which
were seized and found liable for confrscation under Section 113(d) of the Customs
Act, 1962.

2a. Given the above findings, it is evident that Ms. Ratna Kanayalal Virwani in
blatant violation of Baggage Rules, 2016 framed under the Customs Act, 1962 and
Foreign Exchange Management (Export and Import of Currency) Regulations, 2015
framed under the Foreign Exchange Management Act, 1999 attempted to
improperly export/smuggle out a huge amount of foreign curency. The act of
smuggling out of foreign currency results in a serious repercussion on t}le Indian
economy by negatively allecting the conservation of foreign exchange and the
safeguarding of balance of payments. In the present case "mens rea" ort part of the
passenger is very much evident since, he had not declared to the Customs
Authorities in any manner about the foreign currencies being carried by him for
export and did not possess valid documents showing procurement of the said
foreign currencies from authorized person. By the aforesaid acts of Commission and
omission Ms. Ratna Kanayalal Virwani (passenger) has rendered the impugned
(seized) foreigrr currencies liable for confiscation under Section 113 (d) of Customs
Act, 7962, read with Regulation 7 of Foreigrr Exchange Management (Export and
Import of Currency) Regulations, 2015 issued under Foreign Exchaage
Management Act, 1999, and Rule 7 of the Baggage Rules, 2016 issued under
Customs Act, 1962.I therefore find that Ms. Ratna Kanayalal Virwani is also liable
for penalty under Section 114 (i) of the Customs Act, 7962.

29 Accordingly, I pass the following order;
ORDER

I order absolute confiscation of the impugned foreign currencies 40000 USD
having value equivalent to Indian currency at Rs.29,68,0OO/- (Rs. Twenty
Nine Lakh Sixty Eight Thousand Only) attempted to be improperly exported
by the noticee by concealing in red coloured trolly suitcase, handbag and in
her body i.e. rectum and seized under panchnama dated 25.12.2021 vtde

I
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Seizure Order dated 25.12.2O2L, under Section 113 (d) of the Customs
Act,l962.

11 I order absolute confiscation of the goods used for concealing the Foreign
Currenry i.e. one red coloured trolley suitcase and one hand bag, seized
under Panchnama dated 25.12.2021 under Section 119 of the Customs Act,
1962.

111 I impose a penalty of Rs.12,OO,OOO/-(Rupees Twelve Lakh Only) on Ms.
Ratna Kanayalal Virwarri, under Section 114(i) of the Customs Act 1962.

30. Accordingly, the Show Cause Notice No. VIII/lO-59/SVPIA/O&A/HQ/2022-
23 dated 16.06.2022 stands disposed of.

F. No. vIII/ 10-s9/SVPIA/o&A lHQ/2022-23
DIN z 2O23O27 IMN0O00OOC834

\ "\"4 "
(Vtshal Malaul)

Additional Commissioner
Customs, Ahmedabad

Date:14.02.2023

1

BY SPEED POST AI) / AITY OTHER PERMISSIBLE MODE OF COMMI'NICATION
To,
Ms. Ratra Kaaayalal Vlrwaai,
Jai Bhawani Tower, Flat No. 702,
Ulhasnagar 2, Thane,
PIN-42 f 0O2, Maharashtra

Copv to:
(tf The Commissioner of Customs, Ahmedabad. (Kind Attn: RRA Section)
(ttl The Dy. Commissioner of Customs (AIU), SVPIA, Ahmedabad.
(fffl The Dy. Commissioner of Customs, SVPIA, Ahmedabad.
(tv) The Dy./Asstt. Commissioner of Customs (TRC), Ahmedabad.

[v) The System In charge, Customs HQ, Ahmedabad for uploading on official
web-site i.e.http: / /www.ahmedabadcustoms.sov.in

(vll Guard FiIe.
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